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11.01: Purpose

The purpose of 333 CMR 11.00 is to establish a statewide and uniform regulatory
process which will minimize the uses of, and potential impacts from herbicides in
rights-of-way on human health and the environment while allowing for the
benefits to public safety provided by the selective use of herbicides. Specific goals
of 333 CMR 11.00 are to:

1. Ensure that an Integrated Pest Management (IPM) approach to vegetation
management is utilized on all rights-of-way covered by 333 CMR 11.00.

2. Establish standards, requirements and procedures necessary to prevent
unreasonable risks to humans or the environment, taking into account the
economic, social and environmental costs and benefits of the use of any
pesticide.

3. Ensure ample opportunity for public and municipal agency input on
potential impacts of herbicide application to rights-of-way in
environmentally sensitive areas.

4. Establish a mechanism for public and municipal review of rights-of-way
maintenance plans.

11.02: Definitions

For the purposes of 333 CMR 11.00, unless the context clearly requires otherwise,
the following definitions shall apply:

Agricultural Area includes, but is not limited to, actively cultivated gardens,
greenhouses, orchards, fields, pastures, and other areas under cultivation or
agricultural management.

Applicant, any person representing any federal, state or local government or

agency, utility, railroad or pipeline, that intends to maintain a right-of-way in the
Commonwealth by application of herbicides.
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Associated Surface Water Body, as identified on the most current available maps
prepared by the Department of Environmental Protection, any body of water that
is hydrologically connected to a Class A surface water source.

Ballast, the coarse gravel or crushed rock on which the ties, tracks and switching,
signaling and communication devices of a railroad are laid.

Broadcast, any non-selective herbicide application technique which results in
application to all vegetation within a target area.

Certified Vernal Pool, a confined basin depression, certified and mapped by
NHESP pursuant to the provisions of 310 CMR 10.57(2)(a)5,6, which, at least in
most years, holds water for a minimum of two continuous months during the
spring and/or summer, and which is free of adult fish populations.

Certified Vernal Pool Habitat, that vernal pool habitat which has been certified
and mapped by NHESP pursuant to the provisions of 310 CMR 10.57(2)(a)5,6 or,
in the event that such habitat has not been mapped, the area extending 100 feet
horizontally outward from the boundary of any Certified Vernal Pool.

Class A Waters, waters which are designated as a source of public water supply,
as defined in 314 CMR 4.05(3)(a).

Class B Drinking Water Intakes, intakes to Class B waters suitable as sources of
public water supply with appropriate treatment, as defined at 314 CMR
4.05(3)(b) and as identified on the most current available maps prepared by the
Department of Environmental Protection.

Department, the Department of Agricultural Resources.

FIFRA, the Federal Insecticide, Fungicide and Rodenticide Act, Public Law 92-
516.

Foliar Treatment, any technique which applies herbicide to leaves of target
vegetation.

Inhabited Area, any area where people generally live, work or gather, including,
but not limited to, any residence, school, hospital, park or recreational facility.

Interim Wellhead Protection Area (IWPA), for public water systems using wells
or well fields that lack a Department of Environmental Protection-approved Zone
I1, an interim wellhead protection area, as that term is defined in the
Massachusetts drinking water regulations, 310 CMR 22.02, and as identified on
the most current available maps prepared by the Department of Environmental
Protection, shall apply. Generally, this is a ¥2- mile radius for sources whose
approved pumping rate is 100,000 gallons per day or greater. For smaller
sources, the radius in feet is determined by multiplying the approved pumping
rate in gallons per minute by 32 and adding 400.
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Limited Application Waiver, a waiver from the requirements of 333 CMR 11.05
and 11.06, granted at the Department’s sole discretion pursuant to 333 CMR
11.03(14), when the reason for the application is emergency public health or
safety or when the application is for one time only.

Limited Spray Area, any area that is both within a Right-of-Way and within:

(@) anyZone Il or IWPA

(b) adistance of between 100 feet and 400 feet of any Class A Surface
Water Source

(© a distance of between 10 and 200 feet of any tributary or associated
surface water body where the tributary or associated surface water
body runs outside the Zone A for the Class A surface water source

(d) alateral distance of between 100 and 200 feet for 400 feet upstream,
on both sides of the river, of a Class B Drinking Water Intake

(e) adistance of between 50 and 100 feet of any identified Private Well

) a distance of between 10 and 100 feet of any Wetlands or Water Over
Wetlands

(g) adistance of between 10 feet from the mean annual high water line of
any river and the outer boundary of the Riverfront Area

(h)  adistance of between ten feet from any Certified Vernal Pool and the
outer boundary of any Certified Vernal Pool Habitat

) a distance of 1oo feet of any Agricultural or Inhabited Area.

Low Pressure, pressure under 60 pounds per square inch (psi).

Maps, United States Geological Survey maps of scale 1:25,000 or other maps, as
determined by the Department, which are of such accuracy and scale to provide
sufficient detail so that sensitive areas can be delineated.

NHESP, the Natural Heritage and Endangered Species Program within the
Massachusetts Division of Fisheries and Wildlife.

No-Spray Area, any area that is both within a Right-of-Way and within:

(@ anyZonel

(b) 100 feet of any Class A Surface Water Source

(©) 100 feet of any tributary or associated surface water body where the
tributary or associated surface water body runs within 400 feet of a
Class A surface water source

(d) 10 feet of any tributary or associated surface water body where the
tributary or associated surface water body is at a distance greater than
400 feet from a Class A surface water source

(e) alateral distance of 100 feet for 400 feet upstream, on both sides of the
river, of a Class B Drinking Water Intake

) 50 feet of any identified Private Well

(g) 10 feet of any Wetlands or Water Over Wetlands

(h) 10 feet of the mean annual high-water line of any river

0) 10 feet of any Certified Vernal Pool.

Person, an individual, association, partnership, corporation, company, business
organization, trust, estate, the Commonwealth or its political subdivisions,
administrative agencies, public or quasi-public corporation or body, or any other
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legal entity or its legal representatives, agent or assignee, or a group of persons.

Person Aggrieved, any person who, because of an act or failure to act by the
Department may suffer an injury in fact which is different either in kind or
magnitude from that suffered by the general public and which is within the scope
of the interests identified in 333 CMR 11.00. Such person must specify in writing
sufficient facts to allow the Department to determine whether or not the person is
in fact aggrieved.

Private Well, any private drinking water supply identified by the local Board of
Health, the well owner or the Department of Agricultural Resources.

Private Well Registry, a registry of private wells located within 100 feet of a
right-of-way which is maintained by the Department of Agricultural Resources.
Homeowners must notify the Department by completing a registration form
which is available directly from the Department or online at the Department
website.

Public Ground Water Source, a source of water for a Public Water Supply System,
as that term is defined in the Massachusetts drinking water regulations at 310
CMR 22.02.

Public Water Supplier, as defined at 310 CMR 22.02(1), any person who owns or
operates a public water supply system.

Right(s)-of-Way (ROW), any roadway, or thoroughfare on which public passage
is made and any corridor of land over which facilities such as railroads,
powerlines, pipelines, conduits, channels or communication lines or bicycle paths
are located.

Rights-of-Way Advisory Panel, a panel established to advise the Department on
issues relating to 333 CMR 11.00 and to fulfill specific functions as detailed
within 333 CMR 11.05 and 11.11.

River, a river as defined at 310 CMR 10.04 and as identified on the most current
available maps prepared by the Department of Environmental Protection.

Riverfront Area, a riverfront area as defined at 310 CMR 10.58(2) and as
identified on the most current available maps prepared by the Department of
Environmental Protection. In general, this term shall mean the area between the
mean annual high-water line of a perennially flowing river and a parallel line 200
feet away.

Selective Application, any application of herbicides, in such a manner that the
delivery to the target vegetation is optimized and delivery to non-target
vegetation and the environment is minimized.

Sensitive Areas, as defined in 333 CMR 11.04, any areas within Rights-of-Way,
including No-Spray and Limited-Spray Areas, in which public health,
environmental or agricultural concerns warrant special protection to further
minimize risks of unreasonable adverse effects.
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State-listed Species, any species on the Massachusetts list of Endangered,
Threatened, and Special Concern Species as described in the Massachusetts
Endangered Species Act (M.G.L. c. 131A; 321 CMR 10.02).

State-listed Species Habitat, the Estimated Habitats of Rare Wildlife (310 CMR
10.59 and 10.37) and the Priority Habitats for State-listed Species (321 CMR
10.02) as shown on the most recent edition of the Massachusetts Natural
Heritage Atlas prepared by NHESP.

Stem Treatment, any technique including, but not limited to, stump, basal, stem,
injection, banding, frill, or girdle and any other technique which delivers
herbicide at low pressure to the stump, base or stem of the target vegetation.

Surface Water Source, any lake, pond, reservoir, river, stream or impoundment
designated as a public water supply in the Massachusetts Surface Water Quality
Standards, 314 CMR 4.00, as identified on the most current available maps
prepared by the Department of Environmental Protection.

Target Vegetation, any plant species which has the potential to interfere with the
operation and safety of the right-of-way.

Touch-up Application, any limited application of herbicides following an initial
treatment, which is necessary to achieve the desired vegetation control.

Tributary, as identified on the most current available maps prepared by the
Department of Environmental Protection, any body of running, or intermittently
running, water which moves in a definite channel, naturally or artificially created,
in the ground due to a hydraulic gradient, and which ultimately flows into a Class
A surface water source, as defined in 314 CMR 4.05(3)(a).

Vegetation Management Plan (VMP), a long term management plan for the
applicant's right-of-way system which describes the intended program for
vegetation control over a five year period.

Vernal Pool, see Certified Vernal Pool.

Water Over Wetlands, the ocean or any estuary, lake or pond as defined at 310
CMR 10.04.

Wetland(s),
any of the following areas as defined in 310 CMR 10.02(1)(a), (b), (c) and (f):

(@) Any bank, the ocean
any freshwater wetland, any estuary
any coastal wetland, any creek
any beach, bordering  any river
any dune, on any stream
any flat, any pond
any marsh, or any lake

or any swamp
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(b) Land under any of the water bodies listed above
(c) Land subject to tidal action
(f) Riverfront area.

Wetlands Determination, a written determination of the boundaries of Wetlands
and boundaries of areas within 100 feet of Wetlands in accordance with the
regulations of the Department of Environmental Protection (DEP) at 310 CMR
10.05(3)(a)l. and 2.. 310 CMR 10.03(6)(b) require applicants not eligible for a
public utility exemption to submit these determinations with their VMPs if they
will apply herbicides within 100 feet of wetlands and will not submit a Notice of
Intent under M.G.L.c. 131, 840, the Wetlands Protection Act. In order to obtain a
Wetlands Determination, the applicant should submit a request to the
conservation commission on maps of a scale that will enable the conservation
commission or Department of Environmental Protection to find and delineate the
boundaries of Wetlands and buffer zones within the vicinity of the right-of-way
herbicide management area. To be considered “valid”, the Wetlands
Determination should be made no sooner than six months immediately prior to
the submission of the Vegetation Management Plan. The Wetlands
Determination shall cover the period of the Vegetation Management Plan only
and shall expire at the end of the five year period of that Vegetation Management
Plan.

Yearly Operational Plan (YOP), the yearly operational plan which describes the
detailed vegetation management operation for the calendar year consistent with
the terms of the long term Vegetation Management Plan.

Zone A, as identified on the most current available maps prepared by the
Department of Environmental Protection, the protective land area for a Surface
Water Source, Class A water source, Tributary, or Associated Surface Water Body
defined in 310 CMR 22.02 as:

(a) the land area between the Class A surface water source and the upper
boundary of the bank;

(b) the land area within a 400 foot lateral distance from the upper boundary
of the bank of a Class A surface water source, as defined in 314 CMR
4.05(3)(a); and

(c) the land area within a 200 foot lateral distance from the upper boundary
of the bank of a Tributary or Associated Surface Water Body.

Zone 1, as identified on the most current available maps prepared by the
Department of Environmental Protection and as defined at 310 CMR 22.02, the
protective radius required around a public water supply well or wellfield. For
public water system wells with approved yields of 100,000 gallons per day (gpd)
or greater, the protective radius is 400 feet. Tubular wellfields require a 250 foot
protective radius. Protective radii for all other public water system wells are
determined by the following equation: Zone I radius in feet = (150 x log of
pumping rate in gpd) —350.

Zone 11, as identified on the most current available maps prepared by the

Department of Environmental Protection and as defined at 310 CMR 22.02, the
aquifer recharge area for a public water supply well or wellfield.
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11.03: General Provisions

(1) No person shall use an herbicide for the purpose of clearing or maintaining a
right-of-way unless appropriately certified by the Department, or licensed by the
Department and working under the on-site supervision of an appropriately
certified applicator.

(2) No person shall use an herbicide for the purpose of clearing or maintaining a
right-of-way except in accordance with a Vegetation Management Plan (VMP)
and a Yearly Operational Plan (YOP) as approved by the Department. The YOP
shall be available at the work site at all times during herbicide applications and
be made available to the Department and municipal officials including the
Conservation Commission and Board of Health upon reasonable request.

(3) No person shall handle, mix or load an herbicide concentrate on a right-of-
way within 100 feet of a sensitive area.

(4) The perimeter of any sensitive areas which are not readily identifiable on the
ROW shall be identified with a clearly visible marker system, consistent with the
VMP, prior to any herbicide application.

(5) No foliar application of herbicides shall be used to control vegetation greater
than 12 feet in height except for side trimming.

(6) No herbicide shall be applied when the wind velocity is such that there is a
high propensity to drift off target and/or during measurable precipitation, and no
person shall apply herbicides in such a manner that results in drift into any
No-spray Area.

(7) No person shall apply herbicides by aircraft for the purpose of clearing or
maintaining a right-of-way.

(8) No touch-up applications shall be carried out except under the following
conditions:

(a) Touch-up applications must occur within 12 months of the initial
application.

(b) All applicable public notification procedures of M.G.L. c. 132B, § 6B, as
outlined in 333 CMR 11.07(1) and (3), are followed.

(c) No more than 10% of the initially identified target vegetation on the
applicant's right-of-way in any municipality may be treated and the total
amount of herbicide applied in any one year shall not exceed the limits
specified by the label or Yearly Operational Plan.

(d) The Department may impose such additional restrictions or conditions on
the use of herbicides as it deems necessary to protect public health and the
environment.

(9) The Department will maintain mailing lists of individuals and groups desiring
to obtain notices on various aspects of the Program.
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(10) No person shall apply any herbicide identified as a Potential Ground Water
Contaminant pursuant to 333 CMR 12.00 to a right-of-way.

(11) No person shall use an herbicide for the purpose of clearing or maintaining a
right-of-way unless that person has obtained the most current available map of
public ground water sources from the Department of Environmental Protection.

(12) No person shall use an herbicide for the purpose of clearing or maintaining a
right-of-way unless that person has done one or more of the following:

(a) obtained a current list of identified Private Wells within 100 feet of the
right-of-way from the Board of Health, or

(b) obtained a current list of all private wells, within 100 feet of the right of
way from the Department of Agricultural Resources private well registry; or

(c) followed an alternative Private Well identification method outlined in an
approved YOP.

(13) The applicator shall provide any employee of any state agency, or authority
as defined in M.G.L. c. 3, § 39, when such employee is, within a right-of-way,
using pesticides, supervising the use of pesticides, or present during the use of
pesticides, with personal protective equipment and clothing. Applicators should
note that other federal or state laws or regulations pertaining to pesticide
applications may require this personal protective equipment to include
protections according to Material Safety Data Sheets (MSDS’s), the product label,
and any other supporting technical data supplied by the manufacturer.

(14) Notwithstanding the provisions of 333 CMR 11.03(2) or other provisions of
333 CMR 11.00, the Department may, at its sole discretion, issue Limited
Application Waivers to applicants wishing to apply herbicides to clear or
maintain rights-of-way without VMPs or YOPs, but only under the following
conditions:

(a) The applicant must demonstrate either:

1. that the application will not occur more than once in a five-
year period unless a VMP and a YOP are prepared and all other
requirements of 333 CMR 11.00 are met; or

2. that the application is necessary to protect public health or
safety.

(b) The applicant must still adhere to all public notification
requirements established at 333 CMR 11.07(1) and (3).

(c) The applicant must provide the Department with a letter
establishing the concurrence of the chief elected official or board of
selectmen of the municipality where the application is to be made.

(d) The applicant may only use herbicides on the Department's
"Herbicides Recommended for Use in Sensitive Areas List.”

(e) If the application could impact Wetlands, the Department
recommends that the applicant send a copy of its application for a
Limited Application Waiver to the Department of Environmental
Protection’s Division of Wetlands and Waterways no less than 21
days before the proposed application.

(f) Itshould be noted that, with certain exceptions for public utilities,
wetlands regulations at 310 CMR 10.03(6)(b) currently require
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Wetlands Determinations prior to any application within 100 feet of
a Wetland.

Limited Application Waivers shall be issued solely at the Department’s
discretion, and the Department may impose such additional
restrictions or conditions on the use of herbicides as it deems necessary
to protect public health and the environment.

11.04: Sensitive Area Restrictions

(1) General
In any sensitive area:
(a) No more than the minimum labeled rate of-herbicide for the
appropriate site, pest, and application method shall be applied.
(b) Herbicides shall only be applied selectively by low pressure, using
foliar techniques or basal or cut-stump applications, or other method
approved for use by the Department.

(c) No person shall apply herbicides for the purpose of clearing or
maintaining a right-of-way in such a manner that results in drift to any
area within 10 feet of standing or flowing water in a wetland; or area
within 400 feet of a public drinking water supply well; or area within
100 feet of any Class A surface water used as a public water supply; or
area within 50 feet of a Private Well.

(d) Only herbicides specified by the Department as acceptable for use in
sensitive areas pursuant to the Cooperative Agreement executed between
the Department of Agricultural Resources and the Department of
Environmental Protection on July 1-2, 1987, or future amendments
thereto, shall be used in sensitive areas. Applicants proposing to use an
herbicide which has been registered for use on rights-of-way but has not
yet been evaluated pursuant to the provisions of the Cooperative
Agreement may request that such herbicides be evaluated pursuant to said
provisions. For an herbicide that has been evaluated pursuant to the
provisions of the-Cooperative Agreement, applicants proposing to use such
herbicide in a manner inconsistent with the terms and conditions of use
imposed in the guidelines may request a modification or waiver of such
terms or conditions. A request for such modification or waiver shall
provide a detailed rationale for use, with all relevant data including but not
limited to environmental fate, efficacy and human health effects of the
proposed herbicide. Such herbicides and/or uses shall be subject to the
evaluation standards adopted by the Departments of Agricultural
Resources and Environmental Protection in the Cooperative Agreement.

Commentary

Applicants not eligible for the public utilities exemption from the
Wetlands Protection Act outlined at 310 CMR 10.03(6)(a), who wish to
apply pesticides registered for use in Massachusetts to rights-of-way,
may choose to apply herbicides determined to be suitable for use in
sensitive areas in accordance with the provisions of the Cooperative
Agreement mentioned above or, alternatively, such applicants may
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proceed pursuant to the provisions of 310 CMR 10.00 as authorized by
M.G.L. c. 131, § 40.

(e) The Department may impose such additional restrictions or conditions on
the use of herbicides within or adjacent to sensitive areas as it determines
necessary to protect human health or the environment. Such changes may
be proposed by a municipal agency or individual during the public
comment period.

(f) Inthe event of a question or dispute as to which setback applies to a
sensitive area, the most restrictive setback shall apply.

(2) Water Supplies

(a)

Public Ground Water Sources

1.
2.

No herbicides shall be applied within a Zone I.

No herbicides shall be applied within a Zone 11 or IWPA unless:
a. A minimum of 24 months has elapsed since the last application
to the site; and

b. Herbicides are applied selectively by low pressure, using foliar
techniques or basal or cut-stump applications.

(b) Class A Public Surface Water Sources, Associated Surface Water

Bodies, Tributaries and Class B Drinking Water Intakes

1.

2.

No herbicides shall be applied within 100 feet of any Class A public
surface water source.

No herbicides shall be applied within 100 feet of any tributary or
associated surface water body located within the Zone A of a Class A
public surface water source, or within 10 feet of any tributary or
associated surface water body located outside of the Zone A of the
Class A public surface water source.

No herbicides shall be applied within a lateral distance of 100 feet
for 400 feet upstream of any Class B Drinking Water Intake.

No herbicides shall be applied within a distance of between 100 feet
from any Class A surface water source and the outer boundary of
any Zone A, or within a distance of between 10 feet and the outer
boundary of the Zone A for any tributary or associated surface
water body located outside of the Zone A of a Class A surface water
source, or within a lateral distance of between 100 and 200 feet for
400 feet upstream of a Class B Drinking Water Intake, unless:

a. A minimum of 24 months has elapsed since the last application to
the site; and

b. Herbicides are applied selectively by low pressure, using foliar
techniques or basal or cut-stump applications.

(c) Private Wells

1.

No herbicides shall be applied within 50 feet of an identified Private
Well.
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2. No herbicides shall be applied within a distance of between 50 feet
and 100 feet of an identified Private Well, unless:
a. A minimum of 24 months has elapsed since the last application
to the site; and
b. Herbicides are applied selectively by low pressure, using foliar
techniques or basal or cut-stump applications.

(3)_State-listed Species Habitat

(a) Any person proposing to apply an herbicide within any State-listed Species
Habitat who does not have a current Yearly Operational Plan approved in
writing by the Division of Fisheries and Wildlife pursuant to 321 CMR
10.14(12), shall submit all necessary materials required for review pursuant to
321 CMR 10.18.

(b )The management of vegetation within existing utility rights-of-way shall
be exempt from the requirements of 321 CMR 10.18 through 10.23, provided
that the management is carried out in accordance with a Yearly Operational
Plan approved in writing by the Division of Fisheries and Wildlife, pursuant to
321 CMR 10.14(12).

(c) No person shall apply an herbicide within State-listed Species Habitat
unless the application is approved by the Division of Fisheries and Wildlife
pursuant to 333 CMR 11.04 (3a and 3b), and such approval is submitted to the
Department.

(4) Wetlands, Waters Over Wetlands, Riverfront Areas, and Certified Vernal
Pools

(a) No herbicide shall be applied on or within 10 feet of a Wetland or
Water Over a Wetland, within 10 feet of the mean annual high-water
line of any River, or within 10 feet of any Certified Vernal Pool.

(b) No herbicide shall be applied on or within a distance of between 10 feet
and 100 feet of any Wetland or Water Over a Wetland, within a
distance of 10 feet from the mean annual high-water line of any River
and the outer boundary of any Riverfront Area, or within a distance of
10 feet from any Certified Vernal Pool and the outer boundary of any
Certified Vernal Pool Habitat unless:

1. A minimum of 12 months has elapsed since the last application to
the site; and

2. Herbicides are applied selectively by low pressure, using foliar
techniques or basal or cut-stump applications.

(c) Notwithstanding 333 CMR 11.04(4) (a) —(b), public utilities providing
electric, gas, water, telephone, telegraph and other telecommunication
services (and other applicants, if consistent with all relevant provisions of
the Massachusetts Wetlands Protection Act and its regulations in effect at
the time of application) may apply herbicides on or within 10 feet of a
Wetland in accordance with the following conditions:

1. Submission of a study, the design of which is subject to prior approval
by the Departments of Agricultural Resources and Environmental
Protection, evaluating impacts of the proposed vegetation management
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program utilizing herbicides on or within 10 feet of Wetlands, and
comparing those impacts to those which would result if only non-chemical
control methods were used in these areas. The study must detail
vegetation management practices and use patterns specific to those used
by the type of entity submitting the study; and

2. A finding by the Department, after consultation with the Rights-of-Way
Advisory Panel, that the proposed vegetation management program
utilizing herbicides on or within 10 feet of Wetlands will result in less
impacts to the Wetlands than mechanical control.

3. Notwithstanding the above, no herbicides shall be applied on or within
ten feet of any standing or flowing water in a Wetland.

(5) Inhabited and Agricultural Areas

No foliar herbicide shall be applied within 100 feet of any Inhabited Area
or any Agricultural Area unless:

1. A minimum of 12 months has elapsed since the last application to the
site; and

2. Herbicides are applied selectively by low pressure, using foliar
techniques or basal or cut-stump applications.

11.05: Vegetation Management Plan (VMP)

(1) General.

(a) Unless otherwise specified by the Department, all VMPs should be
submitted by the applicant no later than September 1st prior to the
calendar year of the proposed first year of maintenance. All approved
VMPs shall be effective for a five year period unless otherwise
modified, or revoked by the Department.

(b) The VMP shall be presented on forms and/or format approved by the
Department.

(2) Requirements. The VMP shall include, but not be limited to, the following:

(a) General statement of goals and objectives of the VMP.

(b) Identification of target vegetation.

(c) Intended methods of vegetation management and rationale for use,
including vegetation control techniques, equipment proposed for use,
timing of applications and alternative control procedures.

(d) Discussion of justification for proposed herbicide applications,
including a description of the alternative control methods considered
and the reasons that they were rejected.

(e) Methods, references and sources for identifying sensitive areas and
control strategies proposed for sensitive areas. Applicants should note
that Department of Environmental Protection regulations at 310 CMR
10.03(6)(b) currently require Wetlands Determinations for applicants
that are not eligible for a public utility exemption.

(f) Operational guidelines for applicators relative to herbicide use.
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(g) Identification and qualifications of individuals developing and
submitting a plan.

(h) A detailed description of the IPM Program, showing how it will
minimize the amount and frequency of herbicide application.

(i) Description of alternative land use provisions or agreements that may
be established with individuals, state, federal or municipal agencies
that would minimize the need for herbicides, including the rationale
for accepting or denying any reasonable request made by any
individual.

(j) Description of a remedial plan to address spills and related accidents.

(k) For state agencies and authorities as defined in M.G.L. c. 3,839, a
description of the applicant’s policy to eliminate or, if necessary, reduce
the use of pesticides for any vegetation management purpose along
roadways, and a demonstration that, for the proposed application, the
costs of non-chemical vegetation control significantly outweigh the
benefits.

(3) Public Notice, Review and Comment.

(a) Upon receipt of the proposed VMP, the Department shall schedule and
hold appropriate regional public hearings affording all interested
parties the opportunity to comment, both at the hearings and in
writing to the Department, on the proposed plan.

(b) At least 21 days prior to the public hearings, the Department shall
publish notice of the hearings in the Environmental Monitor and
regionally located newspapers, and send notice to municipalities
covered by the plan and to the appropriate mailing list. The notice will
include locations where copies of the VMP can be reviewed.

(c) The public shall have no less than 45 days, starting from publication of
the Environmental Monitor notice, to comment upon proposed VMPs,
unless the Department extends the comment period for good cause.

(d) Wherever a chief elected official, Board of Health or Conservation
Commission in a municipality covered by the proposed VMP requests a
copy of the proposed plan, the applicant shall, at least 21 days prior to
the end of the public comment period, respond to this request. The
response must either include a copy of the proposed VMP, or an
Internet address where the VMP may be viewed and a note that a hard
copy will be provided promptly upon further request.

(4) Disposition of VMP.

(a) 25 copies of the proposed VMP shall be submitted to the Department.
The Department shall distribute copies of the proposed VMP to each
member of the Rights-of-Way Advisory Panel. The Department may, at
its sole discretion, allow electronic presentation of the VMP in lieu of
some or all of the 25 copies that would otherwise be submitted
pursuant to this subsection.

(b) Within 30 days of the end of the public comment period unless
extended for good cause, the Rights-of-Way Advisory Panel shall
review the VMPs and recommend in writing to the Department
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approval, denial or modification of each VMP; if necessary, the
Advisory Panel may request additional information from the applicant.

(c) Within 21 days of the end of the Rights-of-Way Advisory Panel review
period, unless extended by the Department for good cause, the
Department will notify the applicant and the Advisory Panel in writing
one of the following:

1. request for additional information or modification; or
2. denial of VMP; or
3. approval of VMP.

(d) The VMP may be modified, withdrawn or amended by the applicant
through a written request sent by certified mail to the Department.

(e) Resubmission of a denied VMP, updating of a VMP, or a significant
amendment to an approved VMP shall be processed according to 333
CMR 11.05.

(f) The applicant must send a copy of the approved VMP, or an Internet
address where the VMP may be viewed and a note that a hard copy will
be provided promptly upon further request, to the chief elected official,
Board of Health, and Conservation Commission in each municipality
covered by the plan.

Time for Action. Non-action by the Department on a VMP within the time
specified herein does not constitute approval of the submitted plan. In the
event that the Department fails to notify the applicant of a decision within
the time specified above and upon written request from the applicant, the
Commissioner must issue a finding within ten days of receipt stating the
reason for the delay and providing an estimated completion date.

11.06: Yearly Operational Plan (YOP)

(1) General.

(a) The applicant is responsible for the accuracy and completeness of all
information submitted with the YOP. The YOP shall be consistent with
the objectives of the VMP and shall describe the intended operational
program for that calendar year.

(b) The YOP shall be presented on forms and in a format approved by the
Department.

(2) Requirements. The YOP shall include but not be limited to the following:

(a) Maps locating the rights-of-way and sensitive areas not readily
identifiable in the field;

(b) Herbicides proposed including EPA Registration numbers, application
rates, carriers and adjuvants;

(c) Herbicide application techniques and alternative control procedures
proposed.

(d) The name, address and phone number of the company which will
perform any herbicide treatment;

(e) Identification of target vegetation;

(f) The name, address and phone number of the individual representing
the YOP applicant;
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(g) Description of methods used to flag or otherwise designate sensitive
areas on the right-of-way;

(h) Herbicide Fact Sheets as approved by the Department; and

(i) Procedures and locations for handling, mixing and loading of herbicide
concentrates.

(3) Public Notice, Review and Comment.

(a) Upon submittal of the YOP for approval, the Department will publish a
notice in the Environmental Monitor. Said notice shall be provided by
the applicant and shall include the information on the municipalities
through which the rights-of-way pass, a brief description of the
intended program, and the procedure for public review and comment.
The Department shall send notification of the publication to the
applicant and the appropriate mailing list.

(b) Upon submittal of the YOP to the Department, the applicant shall
provide by certified mail under separate cover to the Board of Health,
Conservation Commission, chief elected municipal official, and where
applicable, the Massachusetts Water Resources Authority and
Massachusetts Department of Conservation and Recreation, a copy of
the proposed YOP (or an Internet address where the proposed YOP
may be viewed and a note that a hard copy will be provided promptly
upon request) and the Environmental Monitor notice for the
municipality or municipalities in which the herbicide treatment is
proposed. Community water suppliers shall receive electronic
information or a one page notification by mail which provides details
about where to receive more information. The applicant shall maintain
copies of the packet sent to municipalities and certified mail receipts.
The applicant shall make copies of the packet, certified mail receipts,
and any further correspondence regarding hard copies of YOPs in lieu
of Internet viewing, available to the Department upon request.

(c) The Department shall allow a 45-day comment period on proposed
YOPs, unless extended for good cause, commencing with the
publication of the notice in the Environmental Monitor and receipt of
the proposed YOP and Environmental Monitor notice by each
municipality.

(d) The Department may approve, deny or modify YOPs after the 45-day
comment period has expired.

(4) Disposition of YOP.

(a) The applicant shall submit the YOP to the Department at least 90 days
prior to the proposed commencement of application to allow
completion of the comment and review period.

(b) The Department shall review the YOP to ensure that the YOP is
consistent with the approved VMP. Any inconsistencies or deficiencies
will be noted by the Department and returned with the YOP to the
applicant.
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(c) Where practical, the Department shall approve or deny the YOP within
90 days of receipt. The Department will provide notice of the decision
to the applicant, municipal agencies and commentators in writing.

(d) The approved YOP in conjunction with the VMP shall govern the
application of herbicide for a period not to exceed 12 months in
accordance with other laws and regulations of the State and Federal
governments and impose such conditions as necessary to minimize the
risk of adverse effects on human health and the environment.

(5) Time for Action. Non-action by the Department on a YOP within the time
specified herein does not constitute approval of the submitted plan. In the
event that the Department fails to notify the applicant of a decision within the
time specified above and upon a written request from the applicant, the
Commissioner must issue a finding within ten days of receipt stating the
reason for the delay and providing an estimated completion date.

11.07: Public Notification

(1) At least 21 days in advance of application of herbicide to a right-of-way in any

city or town, the applicant shall notify the Department, the board of health
and the local public water supplier and, by registered mail, the mayor, city
manager or chairman of the board of selectman, and the conservation
commission in the municipality where the right-of-way lies. The notice shall
include the following information: the approximate dates on which such
herbicide application shall commence and conclude, provided however, that
said application shall not commence more than ten days before nor conclude
more than ten days after said approximate dates; the method and locations of
application; a Department-approved Herbicide Fact Sheet on the active
ingredient(s) of the herbicide(s) used; the EPA registration number(s) for the
herbicide(s) used; the name, title, business address and phone number of the
certified commercial applicator or licensed applicator, or the contractor,
employer or employees responsible for carrying out the application. Where
specific information required for this notice is already contained in the
current YOP that is on file with the local official, the applicant may
incorporate the appropriate pages of the YOP by reference in its notice to that
official, indicating that these pages are also directly available from the
applicant upon request.

(2) This public notice may run concurrently with the public notice and comment
period in 333 CMR 11.06(3), provided that the notice is distributed at least 21
days prior to the herbicide application, and that, prior to the herbicide
application, the public notice and comment period has closed and the
Department has granted YOP approval without modifications. When the
Department’s final approval requires modifications or application dates are
selected after YOP approval, separate notice under 333 CMR 11.07(a) is
required.

(3) At least 48 hours prior to the application referred to in 11.07(a), the applicant
must publish a conspicuous notice in at least one newspaper of general
circulation in the city or town where the right-of-way lies. The notice must
appear in the local section of the newspaper and measure at least four by five
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inches in size. The notice shall contain the following information: the method
and locations of pesticide application; the approximate dates on which the
pesticide application shall commence and conclude, provided that the
applications shall not commence more than ten days before nor conclude ten
days after said approximate dates; a list of potential pesticides to be used; a
description of the purpose of the application; and the name, title, business
address and phone number of a designated contact person representing the
applicant from whom any citizen may request further information. The notice
should apply only to the calendar year in which the notice is published. Upon
request the notice must be made available to the Department.

11.08: Notice of Modification and Revocation

(1) The Department may suspend approval of any VMP or YOP, by written notice
to the applicant and applicator, halting the application of herbicide to that
right-of-way of the above mentioned YOP. After 21 days if the applicant does
not request a hearing, the Department may revoke or modify the VMP and
YOP, if it finds:

(a) that the terms, conditions of restrictions thereof, are being violated or are
inadequate to avoid unreasonable adverse effects on the environment or
on human health; or

(b) that the applicant has made a false or misleading statement or has not
provided information requested by the Department or Rights-of-Way
Advisory Panel; or

(c) that the applicant has violated any provision of the Massachusetts
Pesticide Control Act or FIFRA, or any regulations, standards, orders or
license issued under either.

(2) Upon notice of revocation or modification, the applicant may modify the YOP
by written request to the Department. Applications to modify the YOP shall be
submitted in the manner set forth in 333 CMR 11.06 and disposed of in the
manner set forth in 333 CMR 11.06. The Department may waive all or part of
the requirement if it determines that the proposed changes do not
significantly change the terms of the approved YOP.

11.09: Rights of Appeal

Any person aggrieved by the decision of the Department to approve, deny, modify
or revoke a VMP or YOP may request an adjudicatory hearing. The request for a
hearing must be received by the Department within 21 calendar days after receipt
of the decision: The request should state clearly and concisely the facts of the
proceeding, the reasons the decision is alleged to be inconsistent with 333 CMR
11.00 and the relief sought by the adjudicatory hearing. The adjudicatory hearing
before the Pesticide Board shall be conducted in accordance with the informal
rules of adjudicatory proceeding as set forth in the regulations promulgated
pursuant to M.G.L. c. 30A.

11.10: Penalties
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Any person who violates any provision of 333 CMR 11.00 shall be subject to the
criminal and civil penalties set forth in M.G.L. c. 132 B, § 14.

11.11: Rights-of-Way Advisory Panel

(1) A Rights-of-Way Advisory Panel shall be established to advise the Department
on issues relating to 333 CMR 11.00 and to fulfill specific functions as detailed
within 333 CMR 11.00.

(2) The Department shall request that the following members participate on the
Rights-of-Way Advisory Panel: the Commissioners/Secretaries or his/her
designee of the Department of Environmental Protection, the Department of
Public Health, and the Executive Office of Transportation and Construction;
and a representative of each of the following, all to be appointed by the
Department Commissioner: the Massachusetts Association of Conservation
Commissions, the Massachusetts Association of Health Boards, the
Massachusetts Department of Conservation and Recreation, and an
Environmental Advocacy Organization Representative, a member of the
University of Massachusetts Extension who is well versed in weed science and
Integrated Pest Management of weeds, a representative of the Massachusetts
Railroad Association, a representative of a utility company, and a commercial
pesticide applicator.

(3) Non-agency representatives shall remain on the panel for a term of five years.
Any member absent from two or more consecutive meetings may be removed
from the Advisory Panel at the discretion of the Commissioner of the
Department, and a replacement requested from the representative agency,
industry group, or association.

(4) The Advisory Panel shall meet at least once each year, and shall hold further
meetings upon the request of the Department of Agricultural Resources or at
the request of any two members of the Advisory Panel.

(5) All Advisory Panel members shall serve without compensation.
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