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NOTE: CITY OF LOWELL TIGER GRANT PROJECT

Prospective Consultants should use these Special Provisions to complete the DBE Letter of Intent required
with the Written Response for the City of Lowell engineering design solicitation.

POLICY

The Massachusetts Department of Transportation (MassDOT) receives Federal financial
assistance from the Federal Highway Administration (FHWA), United States Department of
Transportation (U.S. DOT), and as a condition of receiving this assistance, has signed an
assurance that it will comply with 49 CFR Part 26 (Participation By Disadvantaged Business
Enterprises In Department Of Transportation Financial Assistance Programs). The U.S. DOT
Disadvantaged Business Enterprise Program is authorized by the Safe, Accountable, Flexible,
Efficient Transportation Equity Act: A Legacy for Users (“SAFETEA-LU”), as amended, at
Title 23, United States Code, § 1101.

Accordingly, MassDOT has established a Disadvantaged Business Enterprise (DBE) Program in
accordance with 49 CFR Part 26. It is the policy of MassDOT to ensure that DBEs have an
equal opportunity to receive and participate in U.S. DOT assisted Contracts, without regard to
race, color, national origin, or sex. To this end, MassDOT shall not directly, or through
contractual or other arrangements, use criteria or methods of administration that have the effect
of defeating or substantially impairing accomplishment of the program objectives stated below:

To ensure nondiscrimination in the award and administration of U.S. DOT assisted Contracts;
To create a level playing field on which DBEs can compete fairly for U.S. DOT assisted Contracts;

To ensure that the DBE Program is narrowly tailored in accordance with applicable law;

* & o o

To ensure that only firms that fully meet 49 CFR Part 26 eligibility standards are permitted to
participate as DBEs;

<&

To help remove barriers to the participation of DBEs in U.S. DOT assisted Contracts; and

¢ To assist the development of firms that can compete successfully in the market place outside the DBE
Program.

The Director of Civil Rights of MassDOT has been designated as the DBE Liaison Officer. The
DBE Liaison Officer is responsible for implementing all aspects of the DBE Program. Other
MassDOT employees are responsible for assisting the Office of Civil Rights in carrying out this
obligation. Implementation of the DBE Program is accorded the same priority as compliance
with all other legal obligations incurred by MassDOT in its financial assistance agreements with
each operating administration of the U.S. DOT. Information on the Federal requirements and
MassDOT’s policies and information can be found at:

Type of Info Website Description
MassDOT http://www.massdot.state.ma.us/highway/DoingBusinessWithUs/Contractor | MassDOT-
Highway Division | VendorInformation.aspx Highway Div’n
Policies and Info Page

For copies of the http://www.gpo.gov/fdsys/browse/collectionCfr.action?collectionCode=CFR | FDsys — US
Code of Federal Gov’t Printing
Regulations Office

For information http://osdbu.dot.gov/DBEProgram/index.cfm U.S. DOT/
about the U.S.DOT FHWA page
DBE Program

00719 -2



http://www.massdot.state.ma.us/highway/DoingBusinessWithUs/ContractorVendorInformation.aspx
http://www.massdot.state.ma.us/highway/DoingBusinessWithUs/ContractorVendorInformation.aspx
http://www.gpo.gov/fdsys/browse/collectionCfr.action?collectionCode=CFR
http://osdbu.dot.gov/DBEProgram/index.cfm

rtment of Transportation

Massachusetts Department Of Transportation Fighway Division
USED FOR CITY OF LOWELL TIGER GRANT ABBREVIATED SOLICITATION

Highway Division

1. DEFINITIONS
As used in these provisions, the terms set out below are defined as follows:

“Broker”, for purposes of these provisions, shall mean a DBE Entity that has entered into a legally
binding relationship to provide goods or services delivered or performed by a third party. A broker
may be a DBE Entity that arranges or expedites transactions but performs no work or installation
services.

“Contractor”, “General” or “Prime” Contractor, “Bidder,” and “DB Entity” shall mean a person,
firm, or other entity that has contracted directly with MassDOT to provide contracted work or
services.

“Contract” shall mean the Contract for work between the Contractor and MassDOT.

“DBB” or “Design-Bid-Build” shall mean the traditional design, bid and project delivery method
consisting of separate contracts between awarding authority and a designer resulting in a fully designed
project; and a separate bidding process and Contract with a construction Contractor or Bidder.

“DB” or “Design-Build” shall mean an accelerated design, bid and project delivery method consisting of
a single contract between the awarding authority and a DB Entity, consisting of design and construction
companies that will bring a project to full design and construction.

"Disadvantaged Business Enterprise” or "DBE" shall mean a for-profit, small business concern:

(a) that is at least fifty-one (51%) percent owned by one or more individuals who are both socially
and economically disadvantaged, or, in the case of any corporation, in which at least fifty-one (51%)
percent of the stock is owned by one or more such individuals; and

(b) where the management and daily business operations are controlled by one or more of the socially
and economically disadvantaged individuals who own it.

“EHWA” shall mean the Federal Highway Administration,” an agency within U.S. DOT that supports
State and local governments in the design, and maintenance of the Nation’s highway system (Federal Aid
Highway Program).

“Good faith efforts” shall mean efforts to achieve a DBE participation goal or other requirement of these
Special Provisions that, by their scope, intensity, and appropriateness to the objective, can reasonably be
expected to fulfill the program requirement. Such efforts must be deemed acceptable by MassDOT.

“Joint Venture” shall mean an association of a DBE firm and one or more other firms to carry out a
single, for-profit business enterprise, for which the parties combine their property, capital, efforts,
skills and knowledge, and in which the DBE is responsible for a distinct, clearly defined portion of
the work of the Contract and whose share in the capital contribution, control, management, risks, and
profits of the joint venture are commensurate with its ownership interest.

"Approved Joint Venture" shall mean a joint venture, as defined above, which has been approved by
MassDOT’s Prequalification Office and Office of Civil Rights for DBE participation on a particular
Contract.

00719 -3



rtment of Transportation

Massachusetts Department Of Transportation Fighway Division
USED FOR CITY OF LOWELL TIGER GRANT ABBREVIATED SOLICITATION

Highway Division

"Manufacturer” shall mean a firm that operates or maintains a factory or establishment that produces,
on the premises, the materials, supplies, articles or equipment required under the contract and of the
general character described by the specifications.

"Reqular Dealer" shall mean a DBE firm that owns, operates, or maintains a store, warehouse, or
other establishment in which materials, supplies, articles or equipment of the general character
described by the specifications and required under the Contract are bought, kept in stock, and
regularly sold or leased to the public in the usual course of business.

() To be a regular dealer, the firm must be an established, regular business that engages, as its
principal business, and under its own name, in the purchase and sale of the products in question.

(b) A person may be a regular dealer in such bulk items as petroleum products, steel, cement,
gravel, stone, or asphalt without owning, operating, or maintaining a place of business as
provided above if the person both owns and operates distribution equipment for the products.
Any supplementing of regular dealers’ own distribution equipment shall be by long term lease
agreement and not on an ad hoc or contract by contract basis.

(c) Packagers, brokers, manufacturers’ representatives, or other persons who arrange or expedite
transactions are not regular dealers within the meaning of this definition.

“Responsive” and “Responsible” refers to the bidder's submittal meeting all of the requirements of the
advertised request for proposal. The term responsible refers to the ability of the Contractor to perform the
work. This ability can be determined prior to bid invitations.*

"Small Business or Small Business Concern" shall mean a small business concern or company as
defined in Section 3 of the Small Business Act and SBA regulations implementing it (13 CFR Part
121); and is a business that does not exceed the cap on annual average gross receipts established by
the U.S. Secretary of Transportation pursuant to 49 CFR Part 26.65; see also 49 CFR Part 26.39.

"SDQO" shall mean the Massachusetts Supplier Diversity Office, formerly known as the State Office
of Minority and Women Business Assistance (SOMWBA). In 2010, SOMWBA was abolished and
the SDO was established. See St. 2010, c. 56. The SDO has assumed all the functions of
SOWMBA. SDO is an agency within the Commonwealth of Massachusetts Executive office of
Administration and Finance (ANF) Operational Services Division (OSD). The SDO mandate is to
help promote the development of business enterprises and non-profit organizations owned and
operated by minorities and women.

"Socially and economically disadvantaged individuals" shall mean individuals who are citizens of the
United States (or lawfully admitted permanent residents) and who are:

(@) Individuals found by SDO to be socially and economically disadvantaged individuals on a
case by case basis.

(b) Individuals in the following groups, members of which are rebuttably presumed to be socially
and economically disadvantaged:

L http://www.fhwa.dot.gov/resourcecenter/teams/operations/gloss.cfm
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(1) "Black Americans” which includes persons having origin in any of the Black
racial groups of Africa; (2) "Hispanic Americans" which include persons of Mexican,
Puerto Rican, Cuban, Dominican, Central or South American, or other Spanish or
Portuguese culture or origin, regardless of race; (3) "Native Americans” which
include persons who are American Indians, Eskimos, Aleuts, or Native Hawaiians;
(4) "Asian Pacific Americans™ which includes persons whose origins are from Japan,
China, Taiwan, Korea, Burma (Myanmar), Vietnam, Laos, Cambodia (Kampuchea),
Thailand, Malaysia, Indonesia, the Philippines, Brunei, Samoa, Guam, the U.S. Trust
Territories of the Pacific Islands (Republic of Palau), the Commonwealth of the
Northern Marianas Islands, Macao, Fiji, Tonga, Kiribati, Tuvalu, Nauru, Federated
States of Micronesia, or Hong Kong; (5) "Subcontinent Asian Americans” which
includes persons whose origins are from India, Pakistan, Bangladesh, Bhutan, the
Maldives Islands, Nepal or Sri Lanka; (6) Women; or (7) Any additional groups
whose members are designated as socially and economically disadvantaged by the
Small Business Administration (SBA), at such time as the SBA designation becomes
effective.

Other terms and definitions applicable to the U.S. DOT DBE Program may be found at 49 CFR Part
26 and related appendices and guidance pages.

2. DBE PARTICIPATION

a. Goal
On this Contract, MassDOT has established the following goal(s) for participation by firms owned
and controlled by socially and economically disadvantaged persons. At least half of the goal must be
met in the form of DBE Subcontractor construction activity as opposed to material supplies or other
services. The applicable goal remains in effect throughout the life of the contract regardless of
whether pre-identified DBE Subcontractors remain on the Project or under Contract.

[] Design-Bid-Build Projects: DBE Participation Goal %
(One half of this goal shall be met in the form of Subcontractor construction activity)

[] Design-Build Projects: DBE Design Participation Goal % and DBE Construction
Participation Goal %
(One half of the Construction Goal shall be met in the form of Subcontractor construction
activity)

b. Bidders List

Pursuant to the provisions of 49 CFR Part 26.11(c), Recipients such as MassDOT, must collect from
all Bidders who seek work on Federally assisted Contracts the firm full company name(s), addresses
and telephone numbers of all firms that have submitted bids or quotes to the Bidders in connection
with this Project. All bidders should refer to the Special Provision Document “A00801” of the
Project proposal for this requirement.

In addition, MassDOT must provide to U.S. DOT, information concerning contractors firm status as
a DBE or non-DBE, the age of the firm, and the annual gross receipts of the firm within a series of
brackets (e.g., less than $500,000; $500,000-$1 million; $1-2 million; $2-5 million, etc.). The
status, firm age, and annual gross receipt information will be sought by MassDOT regularly prior to
setting its DBE participation goal for submission to U.S. DOT. MassDOT will survey each
individual firm for this information directly.
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Failure to comply with a written request for this information within fifteen (15) business days may
result in the suspension of bidding privileges or other such sanctions, as provided for in Section 9 of
this provision, until the information is received.

3. CONTRACTOR ASSURANCES

No Contractor or any Subcontractor shall discriminate on the basis of race color, national origin, or
sex in the performance of this contract. The Contractor shall carry out applicable requirements of 49
CFR Part 26 in all respects and as applicable prior to, or subsequent to, award of U.S. DOT assisted
Contracts. The Contractor agrees to affirmatively seek out and consider DBE firms as Contractors,
Subcontractors, and/or suppliers of materials and services for this Contract. No Contract will be
approved until MassDOT has reviewed Bidders’/Contractors’ affirmative actions concerning DBEs.
Failure to carry out these requirements is a material breach of this Contract which may result in the
termination of the Contract or such other remedy as MassDOT or FHWA deem appropriate.

4. REQUIRED SUBCONTRACT PROVISIONS

The Prime Contractor shall include the provisions of Section 3 above in every subcontract, making
those provisions binding on each Subcontractor; in addition, the Prime Contractor shall include a
copy of this Special Provision, in its entirety, in every subcontract with a DBE firm which is, or may
be, submitted for credit toward the Contract participation goal.

5. ELIGIBILITY OF DBES

Only firms that have been certified by SDO and confirmed by MassDOT as eligible in accordance
with 49 CFR Part 26 to participate as DBEs on federally aided MassDOT Contracts may be used on
this Contract for credit toward the DBE participation goal.

a. Massachusetts DBE Directory

MassDOT makes available to all bidders the most current Massachusetts Disadvantaged Business
Enterprise Directory. This directory is made available for Contractors’ convenience and is
informational only. The Directory lists those firms that have been certified as eligible in accordance
with the criteria of 49 CFR Part 26 to participate as DBEs on federally aided MassDOT contracts.
The Directory also lists the kinds of work each firm is certified to perform but does not constitute an
endorsement of the quality of performance of any business and does not represent MassDOT
Subcontractor approval.

Contractors are encouraged to make use of the DBE Directory maintained by SDO on the Internet.
This listing is wupdated daily and may be accessed at the SDO’s website at:
https://www.sdo.osd.state.ma.us

b. DBE Certification

A firm must apply to SDO, currently acting as certification agent for MassDOT, for DBE
certification to participate on federally aided MassDOT Contracts. A DBE application may be made
in conjunction with a firm's application to SDO for certification to participate in state-funded
minority and women business enterprise programs or may be for DBE certification only. An
applicant for DBE certification must identify the area(s) of work it seeks to perform on U.S. DOT
funded projects.
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c. Joint Venture Approval

To obtain recognition as an approved DBE Joint Venture, the parties to the joint venture must
provide to MassDOT’s Office of Civil Rights and Prequalification Office, at least fourteen (14)
business days before the bid opening date, an Affidavit of DBE/Non-DBE Joint Venture in the form
attached hereto, and including, but not limited to the following:

1.  acopy of the Joint Venture Agreement;

2. adescription of the distinct, clearly defined portion of the contract work that the DBE will
perform with its own forces; and,

3. all such additional information as may be requested by MassDOT for the purpose of
determining whether the joint venture is eligible.

6. COUNTING DBE PARTICIPATION TOWARDS DBE PARTICIPATION GOALS

In order for DBE participation to count toward the Contract participation goal, the DBE(s) must have
served a commercially useful function in the performance of the Contract and must have been paid in
full for acceptable performance.

a. Commercially Useful Function

(1) In general, a DBE performs a commercially useful function when it is responsible for execution
of the work of the contract and is carrying out its responsibilities by actually performing, managing,
and supervising the work involved. With respect to materials and supplies used on the Contract, the
DBE must be responsible for negotiating price, determining quality and quantity, ordering the
material, installing (where applicable) and paying for the material itself.

(2) To determine whether a DBE is performing a commercially useful function, MassDOT will
evaluate the amount of work subcontracted, industry practices, whether the amount the firm is to be
paid under the Contract is commensurate with the work it is actually performing and the DBE credit
claimed for its performance of the work, and other relevant factors.

(3) A DBE does not perform a commercially useful function if its role is limited to that of an extra
participant in a transaction, contract, or project through which funds are passed in order to obtain the
appearance of DBE participation. In determining whether a DBE is such an extra participant,
MassDOT will examine similar transactions, particularly those in which DBEs do not participate.

b. Counting Participation Toward The Contract Participation Goal

DBE participation which serves a commercially useful function shall be counted toward the DBE
participation goal in accordance with the Provisions of 49 CFR Part 26.55(a) to (h), as follows:

(1) When a DBE participates in a construction Contract, MassDOT will count the value of the work
performed by the DBE’s own forces. MassDOT will count the cost of supplies and materials
obtained by the DBE for the work of its contract, including supplies purchased or equipment leased
by the DBE. Supplies, labor, or equipment the DBE Subcontractor uses, purchases, or leases from
the Prime Contractor or any affiliate of the Prime Contractor will not be counted.
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(2) MassDOT will count the entire amount of fees or commissions charged by a DBE firm for
providing bona fide services, such as professional, technical, consultant, or managerial services, or
for providing bonds or insurance specifically required for the performance of a U.S. DOT assisted
Contract, toward DBE participation goals, provided it is determined that the fee is reasonable and not
excessive as compared with fees customarily allowed for similar services.

(3) When a DBE performs as a participant in a joint venture, MassDOT will count toward DBE
participation goals a portion of the total dollar value of the contract that is equal to the distinct,
clearly defined portion of the work of the Contract that the DBE performs with its own forces.

(4) MassDOT will use the following factors in determining whether a DBE trucking company is
performing a commercially useful function:

(i) the DBE must be responsible for the management and supervision of the entire trucking
operation for which it is responsible on a particular contract; there cannot be a contrived
arrangement for the purpose of meeting DBE participation goals.

(i) the DBE must itself own and operate at least one fully licensed, insured, and operational
truck used on the Contract.

(iii) the Contractor will receive DBE credit for the total value of the transportation services
the DBE provides on the Contract using trucks owned, insured, and operated by the DBE
itself and using drivers the DBE employs alone.

(iv) the DBE may lease trucks from another DBE firm, including an owner-operator who is
certified as a DBE. The Contractor who has a contract with a DBE who leases trucks from
another DBE will receive credit for the total value of the transportation services of the lease.

(v) the DBE may also lease trucks from a non-DBE firm, including an owner-operator. The
Contractor who has a Contract with a DBE who leases trucks from a non-DBE is entitled to
credit for the total value of the transportation services provided by non-DBE lessees not to the
exceed the value of transportation services provided by DBE-owned trucks on the Contract.
Additional participation by non-DBE lessees receives credit only for the fee or commission it
receives as a result of the lease arrangement, fee or commission it receives as a result of the
lease arrangement. The DBE does not receive credit for the total value of the transportation
services provided by the lessee, since these services are not provided by a DBE.

(vi) the lease must indicate that the DBE has exclusive use of, and control over, the truck.
This does not preclude the leased truck from working for others during the term of the lease
with the consent of the DBE, so long as the lease gives the DBE absolute priority for use of
the leased truck. Leased trucks must display the name and identification number of the DBE.
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(5) MassDOT will count the Prime Contractor’s expenditures with DBEs for materials or supplies
toward DBE participation goals as follows:

(i) if the materials or supplies are obtained from a DBE manufacturer, as defined in Section 1
above, MassDOT will count one hundred (100%) percent of the cost of the materials or
supplies toward DBE participation goals, provided the DBE meets the other requirements of
the regulations.

(i) if the materials or supplies are purchased from a DBE regular dealer, as defined in
Section 1 above, MassDOT will count sixty (60%) percent of the cost of the materials or
supplies toward the Contract participation goal, provided the DBE meets the other
requirements of the regulations.

(iii) for materials or supplies purchased from a DBE which is neither a manufacturer nor a
regular dealer, MassDOT will count the entire amount of fees or commissions charged for
assistance in the procurement of the materials and supplies, or fees or transportation charges
for the delivery of materials or supplies required on a job site toward the Contract
participation goal, provided that MassDOT determines the fees to be reasonable and not
excessive as compared with fees customarily allowed for similar services; the cost of the
materials and supplies themselves will not be counted; and provided the DBE meets the other
requirements of the regulations.

c. Joint Check Policy

MassDOT recognizes that the use of joint checks may be a business practice required by material
suppliers and vendors in the construction industry. A joint check is a two-party check issued by a/the
Prime Contractor to a DBE third party such as a regular dealer of material or supplies. The Prime
Contractor issues the check as payor to the DBE and the third party jointly as payees to guarantee
payment to the third party for materials or supplies obtained or to be used by the DBE. FHWA has
established criteria to ensure that DBEs are in fact performing a commercially useful function
(“CUF”) while using a joint check arrangement. Contractors and DBEs must meet and conform to
these conditions and criteria governing the use of joint checks.

In the event that a Contractor or DBE Subcontractor desires to a use joint check, MassDOT will
require prior notice and will closely monitor the arrangement for compliance with FHWA regulations
and guidance. MassDOT may allow a joint check arrangement and give credit to a Contractor for
use of the DBE where one or more of the following conditions exist:

e The use of a joint check is in fact required by this type of vendor or supplier as a standard
industry practice that applies to all Contractors (DBEs and non-DBEs); or is required by a
specific vendor or supplier;

e Payment for supplies or materials would be delayed for an unreasonably extended period
without the joint check arrangement;

e The DBE (or any of its Subcontractors) has a pattern or history of not paying a vendor or
supplier within a reasonable time or has not established enough of a credit history with the
supplier or vendor; and/or

e The presence of severe adverse economic conditions, where credit resources may be limited
and such practices may be necessary or required to effect timely payments.
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Other factors MassDOT may consider:
o Whether there is a requirement by the Prime Contractor that a DBE should use a specific
vendor or supplier to meet their Subcontractor specifications;

o Whether there is a requirement that a DBE use the Prime Contractor’s negotiated price;

o The independence of the DBE;

« Whether approval has been sought prior to use of a joint check arrangement; and

« Whether any approved joint check arrangement has exceeded a reasonable period of use;
o The operation of the joint check arrangement; and

o Whether the DBE has made an effort to establish alternate arrangements for following
periods (i.e., the DBE must show it can, or has, or why it has not, established or increased a
credit line with the vendor or supplier).

Even with the use of a Joint Check, both the Contractor and DBE remain responsible for compliance
with all other elements under 49 CFR 8 26.55 (c) (1), and must still be able to prove that a
commercially useful function is being performed for the Contractor.

d. Joint Check Procedure(s)

e The DBE advises its General or Prime Contractor that it will have to use a Joint Check and
provide proof of such requirement.

e The General or the Prime Contractor submits a request for approval to MassDOT, using
MassDOT’s approved Joint Check Request form (Document B00855) and by notification on
the DBE Letter of Intent (Document B00854), and any other relevant documents. Requests
that are not initiated during the bid process should be made in writing and comply with the
procedure.

e The MassDOT Office of Civil Rights will review the request and render a decision as part of
the approval process for DBE Schedules and Letters of Intent.

e Review and Approval will be project specific and relevant documents will be made part of
the project Contract file.

e Payments should be made in the name of both the DBE and vendor or supplier. Payments
should be issued and signed by the Contractor as only the guarantor for prompt payment of
purchases to the vendor or supplier. The payment to the vendor or supplier should be
handled by the DBE (i.e. if possible, funds or the joint check should be processed by the DBE
and sent by the DBE to the vendor or supplier).

e MassDOT may request copies of cancelled checks (front and back) and transmittal
information to verify any payments made to the DBE and vendor or supplier.

e MassDOT may request other information and documents, and may ask questions of the
Contractor, Subcontractor and vendor or supplier prior to, during, and after the project
performance to ascertain whether the Subcontractor is performing a commercially useful
function and all parties are complying with DBE Program policies and procedures as part of
the Subcontractor approval process.
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7. AWARD DOCUMENTATION AND PROCEDURES

a. The two lowest bidders shall submit, by the close of business on the third (3') business day after
the bid opening, a completed Schedule of Participation by DBEs (Document B00853) which shall
list:

(1) The full company name, address and telephone number of each DBE with whom the bidder
intends to make a commitment;

(2) The contract item(s), by number(s) and quantity(ies), if applicable, or specific description of
other business activity to be performed by each DBE as set forth in the Letters of Intent. The
Bidder shall list only firms which have the capacity to perform, manage and supervise the
work proposed in accordance with the requirements of 49 CFR Part 26 and Section 6.b of
these Special Provisions.

(3) The total dollar amount to be paid to each DBE. (Bidders are cautioned that at least one half
of the participation goal must be met with construction activity work.)

(4) The total dollar amount to be paid to each DBE that is eligible for credit toward the DBE
participation goal under the counting rules set out in Section 6.b.

(5) The total creditable DBE participation as a percentage of the total bid price.
b. All firms listed on the Schedule must be currently certified.

c. The two lowest bidders shall each submit, with their Schedules of Participation, fully completed,
signed Letters of Intent (Document B00854) from each of the DBEs listed on the Schedule. The
Letters of Intent shall be in the form attached and shall identify specifically the contract activity the
DBE proposes to perform, expressed as contract item number, if applicable, description of the
activity, NAICS code, quantity, unit price and total price. In the event of discrepancy between the
Schedule and the Letter of Intent, the Letter of Intent shall govern.

d. Evidence of good faith efforts will be evaluated by MassDOT in the selection of the lowest
responsible bidder.

All information requested by MassDOT for the purpose of evaluating the Contractor's efforts to
achieve the participation goal must be provided within three (3) calendar days and must be accurate
and complete in every detail. The apparent low bidder's attainment of the DBE participation goal or
a satisfactory demonstration of good faith efforts is a prerequisite for award of the Contract.

e. Failure to meet, or to demonstrate good faith efforts to meet, the requirements of these Special
Provisions shall render a bid non-responsive. Therefore, in order to be eligible for award, the bidder
(1) must list all DBE’s it plans to employ on the Schedule of Participation; and provide the required
Letters of Intent for, DBE participation which meets or exceeds the Contract goal in accordance with
the terms of these Special Provisions or (2) must demonstrate, to the satisfaction of MassDOT, that
good faith efforts were made to achieve the participation goal. MassDOT will adhere to the guidance
provided in Appendix A to 49 CFR Part 26 on the determination of a Contractor’s good faith efforts
to meet the DBE participation goal(s) set forth in Section 2 herein.
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f. If MassDOT finds that the percentage of DBE participation submitted by the bidder on its
Schedule does not meet the Contract participation goal, or that Schedule and Letters of Intent were
not timely filed, and that the bidder has not demonstrated good faith efforts to comply with these
requirements, it shall propose that the bidder be declared ineligible for award. In that case, the bidder
may request administrative reconsideration. Such requests must be sent in writing within three (3)
calendar days of receiving notice of proposed ineligibility to: The Office of the General Counsel,
Massachusetts Department of Transportation, 10 Park Plaza, Boston, MA, 02116.

g. |If, after administrative reconsideration, MassDOT finds that the bidder has not shown that
sufficient good faith efforts were made to comply with the requirements of these Special Provisions,
it shall reject the bidder’s proposal and may retain the proposal guaranty.

h. Actions which constitute evidence of good faith efforts to meet a DBE participation goal include,
but are not limited to, the following examples, which are set forth in 49 CFR Part 26, Appendix A:

(1) Soliciting through all reasonable and available means (e.g., attendance at pre-bid meetings,
advertising and/or written notices) the interest of all certified DBEs who have the capability
to perform the work of the Contract. The bidder must solicit this interest within sufficient
time to allow the DBEs to respond to the solicitation. The bidder must determine with
certainty if the DBEs are interested by taking appropriate steps to follow up initial
solicitations.

(2) Selecting portions of the work to be performed by DBEs in order to increase the likelihood
that the DBE participation goal will be achieved. This includes, where appropriate, breaking
out contract work items into economically feasible units to facilitate DBE participation, even
when the Prime Contractor might otherwise prefer to perform these work items with its own
forces.

(3) Providing interested DBEs with adequate information about the plans, specifications, and
requirements of the contract in a timely manner to assist them in responding to a solicitation.

(4) Negotiating in good faith with interested DBEs. It is the bidder’s responsibility to make a
portion of the work available to DBE Subcontractors and suppliers and to select those
portions of the work or material needs consistent with the available DBE Subcontractors and
suppliers, so as to facilitate DBE participation. Evidence of such negotiation includes the
names, addresses, and telephone number of DBEs that were considered; a description of the
information provided regarding the plans and specifications for the work selected for
subcontracting; and evidence as to why additional agreements could not be reached for DBEs
to perform the work.

A bidder using good business judgment would consider a number of factors in negotiating
with Subcontractors, including DBE Subcontractors, and would take a firm’s price and
capabilities as well as Contract participation goals into consideration. However, the fact that
there may be some additional costs involved in finding and using DBEs is not in itself
sufficient reason for a bidder’s failure to meet the Contract DBE participation goal, as long as
such costs are reasonable. Also, the ability or desire of a Prime Contractor to perform the
work of a Contract with its own organization does not relieve the bidder of the responsibility
to make good faith efforts. Prime Contractors are not, however, required to accept higher
quotes from DBEs if the price difference is excessive or unreasonable.
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(5) Not rejecting DBEs as being unqualified without sound reasons based on a thorough
investigation of their capabilities. Contractors should be careful of adding additional
requirements of performance that would in effect limit participation by DBEs or any small
business. The Contractor’s standing within its industry, membership in specific groups,
organizations, or associations and political or social affiliations (for example union vs.
nonunion employee status) are not legitimate causes for the rejection or non-solicitation of
bids in the Contractor’s efforts to meet the Contract participation goal.

(6) Making efforts to assist interested DBEs in obtaining bonding, lines of credit, or insurance as
required by the recipient or contractor.

(7) Making efforts to assist interested DBEs in obtaining necessary equipment, supplies,
materials, or related assistance or services.

(8) Effectively using the services of available minority/women community organizations;
minority/women contractors’ groups; local, state, and federal minority/women business
assistance offices; and other organizations as allowed on a case by case basis to provide
assistance in the recruitment and placement of DBEs.

8. COMPLIANCE

a. All activity performed by a DBE for credit toward the Contract participation goal must be
performed, managed and supervised by the DBE in accordance with all commercially useful function
requirements of 49 CFR Part 26. The Prime Contractor shall not enter into, or condone, any other
arrangement.

b. The Prime Contractor shall not perform with its own organization, or assign to any other business,
an activity designated for the DBE(S) named on the Schedule(s) submitted by the Prime Contractor
under Section 7 or under paragraph 8.f of this section, without the approval of MassDOT in
accordance with the requirements of paragraphs 8.f and 8.j of this section.

c. MassDOT may suspend payment for any activity that was not performed by the DBE to whom the
activity was committed on the approved Schedule of Participation, or that was not performed in
accordance with the requirements of Section 6.

d. MassDOT retains the right to approve or disapprove of any or all Subcontractors. Requests by the
Prime Contractor for approval of participation by a DBE Subcontractor for credit toward the Contract
participation goal must include, in addition to any other requirements for Subcontractor approval, the
following:

(1) A copy of the proposed subcontract. The subcontract must be for at least the dollar amount,
and for the work described, in the Bidder's Schedule of Participation.

(2) A resume stating the qualifications and experience of the DBE Superintendent and/or
foreperson who will supervise the on-site work. A new resume will be required for any
change in supervisory personnel during the progress of the work.

(3) A Schedule of Operations indicating when the DBE is expected to perform the work.

(4) A list of (1) equipment owned by the DBE to be used on the Project, and (2) equipment to be
leased by the DBE for use on the Project.
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(5) A list of: (1) all projects (public and private) which the DBE is currently performing; (2) all
projects (public and private) to which the DBE is committed; and (3) all projects (public and
private) to which the DBE intends to make a commitment. For each Contract, list the
contracting organization, the name and telephone number of a contact person for the
contracting organization, the dollar value of the work, a description of the work, and the
DBE's work schedule for each project.

e. If, pursuant to the Subcontractor approval process, MassDOT finds that a DBE Subcontractor

does not have sufficient experience or resources to perform, manage and supervise work of the kind

proposed in accordance with the requirements of 49 CFR Part 26, approval of the DBE Subcontractor
may be denied. In the event of such denial, the Prime Contractor shall proceed in accordance with
the requirements paragraphs 8.f and 8.j of this section.

f. If, for reasons beyond its control, the Prime Contractor cannot comply with its DBE participation
commitment in accordance with the Schedule of Participation submitted under Section 7, the Prime
Contractor shall submit to MassDOT the reasons for its inability to comply with its obligations and
shall submit, and request approval for, a revised Schedule of Participation. If approved by
MassDOT, the revised Schedule shall govern the Prime Contractor's performance in meeting its
obligations under these Special Provisions.

g. A Prime Contractor's compliance with the participation goal in Section 2 shall be determined by
reference to the established percentage of the total contract price, provided, however, that no
decrease in the dollar amount of a bidder's commitment to any DBE shall be allowed without the
approval of MassDOT.

h. If the contract amount is increased, the Prime Contractor may be required to submit a revised
Schedule of Participation in accordance with paragraphs 8.f and 8.j of this section.

i. In the event of the decertification of a DBE scheduled to participate on the Contract for credit
toward the participation goal, but not under subcontract, the Contractor shall proceed in accordance
with paragraphs 8.f and 8.j of this section.

J. The Prime Contractor shall notify MassDOT immediately of any facts that come to its attention
indicating that it may or will be unable to comply with any aspect of its DBE obligation under this
Contract.

k. Any notice required by these Special Provisions shall be given in writing to: (1) the Resident
Engineer; (2) the District designated Compliance Officer; and (3) the Director of Compliance,
MassDOT Office of Civil Rights, 10 Park Plaza, 4" Floor East, Boston, MA, 02116.

I. The Prime Contractor and its Subcontractors shall comply with MassDOT’s Electronic Reporting
System Requirements (MassDOT Document 00821) and submit all information required by
MassDOT related to the DBE Special Provisions through the Equitable Business Opportunity
Solution (“EBO”). MassDOT reserves the right to request reports in the format it deems necessary
anytime during the performance of the Contract.

m. Termination of DBE by Prime Contractor

(1) A Prime Contractor shall not terminate a DBE Subcontractor or an approved substitute DBE firm
without the prior written consent of MassDOT. This includes, but is not limited to, instances in
which a Prime Contractor seeks to perform work originally designated for a DBE Subcontractor
with its own forces or those of an affiliate, a non-DBE firm, or with another DBE firm.
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(2) MassDOT may provide such written consent only if MassDOT agrees, for reasons stated in its
concurrence document, that the Prime Contractor has good cause to terminate the DBE firm.

(3) For purposes of this paragraph, good cause includes the following circumstances:
(i)  The DBE Subcontractor fails or refuses to execute a written contract;

(i)  The DBE Subcontractor fails or refuses to perform the work of its subcontract in a way
consistent with normal industry standards. Good cause, however, does not exist if the failure or
refusal of the DBE Subcontractor to perform its work on the subcontract results from the bad faith or
discriminatory action of the Prime Contractor;

(ili) The DBE Subcontractor fails or refuses to meet the Prime Contractor's reasonable, non-
discriminatory bond requirements.

(iv) The DBE Subcontractor becomes bankrupt, insolvent, or exhibits credit unworthiness;

(v) The DBE Subcontractor is ineligible to work on public works projects because of
suspension and debarment proceedings pursuant 2 CFR Parts 180, 215 and 1,200 or applicable State
law;

(vii) MassDOT has determined that the listed DBE Subcontractor is not a responsible
contractor;

(vi) The listed DBE Subcontractor voluntarily withdraws from the Project and provides
written notice of its withdrawal;

(vii) The listed DBE is ineligible to receive DBE credit for the type of work required,;

(viii) A DBE owner dies or becomes disabled with the result that the listed DBE Contractor is
unable to complete its work on the Contract;

(ix) Other documented good cause that MassDOT determines compels the termination of the
DBE Subcontractor. Good cause, however, does not exist if the Prime Contractor seeks to terminate a
DBE it relied upon to obtain the Contract so that the Prime Contractor can self-perform the DBE
work or substitute another DBE or non-DBE Contractor after Contract Award.

(4) Before transmitting to MassDOT a request to terminate and/or substitute a DBE
Subcontractor, the Prime Contractor must give notice in writing to the DBE Subcontractor,
with a copy to MassDOT, of its intent to request to terminate and/or substitute, and the reason
for the request.

(5) The Prime Contractor must give the DBE five (5) business days to respond to the Prime
Contractor's notice. The DBE must advise MassDOT and the Contractor of the reasons, if
any, why it objects to the proposed termination of its subcontract and why MassDOT should
not approve the Prime Contractor's action. If required in a particular case as a matter of
public necessity (e.g., safety), MassDOT may provide a response period shorter than five (5)
business days.

(6) In addition to post-award terminations, the provisions of this section apply to pre-award
deletions of or substitutions for DBE firms.
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n. Prompt Payment and Release of Retainage.

Contractors are required to promptly pay Subcontractors under this Prime Contract within ten
(10) business days from the receipt of each payment the Prime Contractor receives from
MassDOT. Failure to comply with this requirement may result in the withholding of payment to
the Prime Contractor until such time as all payments due under this provision have been received
by the Subcontractor(s) and/or referral to the Prequalification Committee for action which may
affect the Contractor’s prequalification status. The Contractor further agrees to make payment in
full, including Retainage, to each Subcontractor no later than ten (10) business days after the
Subcontractor has completed all of the work required under its subcontract.

9. SANCTIONS

If the Prime Contractor does not comply with the terms of these Special Provisions and cannot
demonstrate to the satisfaction of MassDOT that good faith efforts were made to achieve such
compliance, MassDOT may, in addition to any other remedy provided for in the Contract, and
notwithstanding any other provision in the Contract:

a. Retain, in connection with final acceptance and final payment processing, an amount determined
by multiplying the total contract amount by the percentage in Section 2, less the amount paid to
approved DBE(s) for work performed under the Contract in accordance with the provisions of
Section 8.

b. Suspend, terminate or cancel this Contract, in whole or in part, and call upon the Prime
Contractor's surety to perform all terms and conditions in the Contract.

c. In accordance with 720 CMR 5.05(1)(f), modify or revoke the Prime Contractor's
Prequalification status or recommend that the Prime Contractor not receive award of a pending
Contract. The Prime Contractor may appeal the determination of the Prequalification Committee in
accordance with the provisions of 720 CMR 5.06.

d. Initiate debarment proceedings pursuant to M.G.L. c. 29 829F and, as applicable, 2 CFR Parts
180, 215 and 1,200.

e. Refer the matter to the Massachusetts Attorney General for review and prosecution, if
appropriate, of any false claim or pursuant to M.G.L. c. 12, 88 5A to 50 (the Massachusetts False
Claim Act).

f. Refer the matter to the U.S. DOT’s Office of the Inspector General or other agencies for
prosecution under Title 18, U.S.C. § 1001, 49 CFR Parts 29 and 31, and other applicable laws and
regulations.

10. FURTHER INFORMATION; ENFORCEMENT, COOPERATION AND
CONFIDENTIALITY.

a. Any proposed DBE, bidder, or Contractor shall provide such information as is necessary in the
judgment of MassDOT to ascertain its compliance with the terms of this Special Provision. Further,
pursuant to 49 CFR, Part 26.107:
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(1) If you are a firm that does not meet the eligibility criteria of 49 CFR, Parts 26.61 to 26.73
(“subpart D), that attempts to participate in a DOT- assisted program as a DBE on the basis
of false, fraudulent, or deceitful statements or representations or under circumstances
indicating a serious lack of business integrity or honesty, MassDOT or FHWA may initiate
suspension or debarment proceedings against you under 49 CFR Part 29.

(2) If you are a firm that, in order to meet DBE Contract participation goals or other DBE
Program requirements, uses or attempts to use, on the basis of false, fraudulent or deceitful
statements or representations or under circumstances indicating a serious lack of business
integrity or honesty, another firm that does not meet the eligibility criteria of subpart D,
FHWA may initiate suspension or debarment proceedings against you under 49 CFR Part 29.

(3) In a suspension or debarment proceeding brought either under subparagraph a.(1) or b.(2) of
this section, the concerned operating administration may consider the fact that a purported
DBE has been certified by a recipient. Such certification does not preclude FHWA from
determining that the purported DBE, or another firm that has used or attempted to use it to
meet DBE participation goals, should be suspended or debarred.

(4) FHWA may take enforcement action under 49 CFR Part 31, Program Fraud and Civil
Remedies, against any participant in the DBE Program whose conduct is subject to such
action under 49 CFR Part 31.

(5) FHWA may refer to the Department of Justice, for prosecution under 18 U.S.C. 1001 or other
applicable provisions of law, any person who makes a false or fraudulent statement in
connection with participation of a DBE in any DOT-assisted program or otherwise violates
applicable Federal statutes.

b. Pursuant to 49 CFR Part 26.109, the rules governing information, confidentiality, cooperation,
and intimidation or retaliation are as follows:

(1) Availability of records.

(i) Inresponding to requests for information concerning any aspect of the DBE Program,
FHWA complies with provisions of the Federal Freedom of Information and Privacy Acts (5
U.S.C. 552 and 552a). FHWA may make available to the public any information concerning the
DBE Program release of which is not prohibited by Federal law.

(i) MassDOT shall safeguard from disclosure to unauthorized persons information that
may reasonably be considered as confidential business information, consistent with Federal and
Massachusetts General Law (M.G.L. c. 66, 8 10, M.G.L. c. 4, 8§87 (26), 950 CMR 32.00).

(2) Confidentiality of information on complainants.  Notwithstanding the provisions of
subparagraph b.(1) of this section, the identity of complainants shall be kept confidential, at
their election. If such confidentiality will hinder the investigation, proceeding or hearing, or
result in a denial of appropriate administrative due process to other parties, the complainant
must be advised for the purpose of waiving the privilege. Complainants are advised that, in
some circumstances, failure to waive the privilege may result in the closure of the
investigation or dismissal of the proceeding or hearing.
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(3) Cooperation. All participants in FHWA's DBE Program (including, but not limited to,

recipients, DBE firms and applicants for DBE certification, complainants and appellants, and
Contractors using DBE firms to meet Contract participation goals) are required to cooperate
fully and promptly with U.S. DOT and recipient compliance reviews, certification reviews,
investigations, and other requests for information. Failure to do so shall be a ground for
appropriate action against the party involved (e.g., with respect to recipients, a finding of
noncompliance; with respect to DBE firms, denial of certification or removal of eligibility
and/or suspension and debarment; with respect to a complainant or appellant, dismissal of the
complaint or appeal; with respect to a Contractor which uses DBE firms to meet participation
goals, findings of non-responsibility for future Contracts and/or suspension and debarment).

(4) Intimidation and retaliation. No recipient, Contractor, or any other participant in the program,

may intimidate, threaten, coerce, or discriminate against any individual or firm for the
purpose of interfering with any right or privilege secured by this part or because the
individual or firm has made a complaint, testified, assisted, or participated in any manner in
an investigation, proceeding, or hearing under this part. If any recipient or contractor violates
this prohibition, that entity is in noncompliance with this 49 CFR Part 26.

11. LIST OF ADDITIONAL DOCUMENTS.

a. The following documents shall be completed and signed by the bidder and designated DBEs

C.

in accordance with Section 7 - Award Documentation and Procedures. These documents
must be returned by the bidder to MassDOT’s Construction Contracts office:

o Schedule of DBE Participation (Document BO0853)

o Letter of Intent (Document B00854)

o DBE Joint Check Arrangement Approval Form (Document B00855), if Contractor and
DBE plan, or if DBE is required to use a Joint Check

The following document shall be signed and returned by Contractor and
Subcontractors/DBEs to the MassDOT District Office overseeing the Project, as applicable:

o Contractor/Subcontractor Certification Form (Document No. 00859) (a checklist of other
documents to be included with every subcontract (DBEs and non-DBEs alike)).

The following document shall be provided to MassDOT’s Office of Civil Rights and
Prequalification Office at least fourteen (14) business days before the bid opening date, if
applicable:

o Affidavit of DBE/Non-DBE Joint Venture (Document BO0856)

*** END OF DOCUMENT ***
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